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 IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

 SONITPUR, TEZPUR, ASSAM 

      GR CASE NO:- 532/13 

 

       U/S – 120(B)/224 of the Indian Penal Code  

                                      

                                   State of Assam 

 

                                           Vs                        

               

                                       Sahar Ali  
 
               
Present              : Sri. Angshuman Bhattacharjee, Addl. Chief Judicial Magistrate 

 

For Prosecution    : Sri. P. Baruah, Learned Addl. Public Prosecutor. 

 

For the accused    :  Sri. Babul Borthakur, Learned  Advocate.   

 

Evidence recorded on         : 18-04-15, 19-08-15, 05-07-16, 17-04-19 & 13-6-19. 

        

Arguments heard on            : 17-02-20. 

 

Judgement delivered on      : 28-02-20. 

 

J U D G M E N T 

1. The prosecution story emanates from the FIR dated 10.03.13 lodged by one Jyotish 

Gayary, SI of Police, Tezpur Police Station submitting that on 09-03-13, accused Md Sahar 

Ali @ Doctor was arrested in connection with a Tezpur PS Case No 228/13 U/S 379 IPC and 

he was detained in the police station for interrogation. Then on 10-03-2013 at about 6 am, 
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the mother of the accused came to the police station to serve tea to him and when UBC/44 

Nripen Hazarika allowed the accused to go outside for washing his face, accused fled away 

and his mother also disappeared. Hence, this case.  

2.   On receipt of ejahar Tezpur PS case no. 285/13 was registered and SI Atul Saikia 

was entrusted with the investigation of this case. After completion of investigation the police 

filed charge-sheet against the accused Md Sahar Ali @ Doctor u/s- 224 of the Indian Penal 

Code. At the relevant point of time, on receipt of summons the accused person appeared 

before this Court and he was  furnished copies as mandated u/s 207 CrPC. Having found a 

prima-facie case against the accused u/s- 120(B)/224 of I.P.C., the particulars of offences 

under said sections of law were explained to the accused to which he pleaded not guilty and 

claimed to be tried. 

3. The prosecution examined 5 (five) witnesses. The accused was examined u/s-313 

Cr.P.C. wherein he stated that the prosecution case is false. The defence side did not 

adduce any evidence.  

                                     Point for determination:- 

     Whether the accused in pursuance with a criminal conspiracy on 10.03.13 at 

about 6.30 am had escaped from lawful detention at Tezpur Police station?  

                     Appreciation of evidence, decision and reasons thereof:- 

4.         PW1, Shri Jyotish Gayari, the informant, in course of his examination 

has supported the prosecution case.  

       In course of his cross examination he stated that he did not see the accused 

how the accused fled away from the lock up. He also stated that at the time of the 

occurrence, he was on emergency duty in the police station and except Nripen Hazarika, 

there was no other person was present. He also stated that on that day, 4/5 persons of SSB 

was present and at that time, he was the In-charge of the police station. He stated that as 

per police manual, accused are not allowed to serve any food without examining. He has 

denied the fact that the accused did not flee away himself but Nripen Hazarika allowed him 

to go as no case had been lodged against the accused and after informing him, the decision 

was taken. He also denied the fact that it was impossible for the accused to flee away. He 

also denied the fact that to save their jobs, they have falsely lodged the case.     
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5.      PW2, Sri Nripen Hazarika has also supported the prosecution case in course of his 

examination- in-chief.  

 In course of his cross-examination, he stated that at the time of the occurrence, 

there was no any guard at the gate of the police station. He stated that at that time, CRPF 

party, Sub-Inspector and other constables were on the first floor and he was alone in the 

lock up which was below the first floor. He also stated that he did not see the woman earlier 

who came to see the boy and he did not ask permission from his superior officer about 

serving tea by the woman to the boy. He denied the fact that the accused was not in the 

lock up or had not fled away. He also denied the fact that he did not raise hue and cry when 

the accused fled away. He stated that he ran after the accused up to Jonaki Hall and he also 

does not know about the seizure of the Jar from which he gave water to the accused. He 

denied the fact that no any lady came to the police station at 5.10 am and he also did not 

open the door of the lock up.   

6. PW3 Sri Binoy Kr Mishra deposed that in the year 2012 he was working in the 

police station as police constable and the occurrence took place in the night. He stated that 

at 3.45 am/5am he came to the police station after his duty and came to know that the 

accused fled away from the police station.   

 In course of his cross-examination, he denied the fact that he did not state before 

the police that about 1 am, accused was taken to the police station in connection with an 

another case, he was led to sit down in a bench at the courtyard of police station, he was 

provided water for refreshment and taking advantage of absence of police personnel near 

him, he escaped and later on he was apprehended from LB road.   

7. PW4 Sri Pradip Kumar Sut is a retired home guard and he only stated that as per 

direction of the O/C he put signature in a paper but he did not remember where he put his 

signature.  

8. PW5 ASI Atul Saikia is the investigating officer and he in his evidence has stated 

that on 10-3-13 while he was posted as ASI at Tezpur PS and on that day on receiving an 

ejahar from the SI Jyotish Gayari, he entrusted to investigate the case and accordingly, he 

went to the place of occurrence, drew sketch map, examined witnesses and after 

completion of the investigation, he submitted the charge sheet. He has identified the sketch 

map as Ext.4 and the charge sheet as Ext.5.  
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9.         In course of his cross-examination, he stated that on the basis of FIR filed by SI 

Jutish Gayari, accused was brought to police station by other cops of PS, leaded by SI Jutish 

Gayari. He also stated that the accused was apprehended at Hatibilpara and thereafter 

brought to police station and he was not present at the police station. He also stated that 

Jutish Gayari kept the accused in the lock up and the key of the lock up was in the hands of 

Jutish Gayari. He stated that he had not noted in his diary as to when and how accused 

escaped from the police custody and he also had not mentioned who was the officer-in-

charge at the time of escaping of the accused. He also stated that he had not examined the 

mother of the accused in this case. He also stated that at the time of the incident, all staff 

of Tezpur PS namely O/C Tapas Chakraborty, Atul Saikia, Jutish Gayari, Narayan Kalita and 

others were present at the police station. He denied the fact that he had not examined the 

aforesaid person as witnesses. He stated that PW3 Binoy Kr had not stated before him that 

accused was brought to police station in connection with another case and he was let to sit 

down in a bench at the courtyard of police station, he was provided water for refreshment 

and taking advantage of absence of police personnel near him, he escaped and later on 

apprehended from LB road.  He denied the fact that the accused had not escaped from the 

lock up of police station.  

DECISION AND REASONS THEREOF 

10.    I have heard the prosecution and defence sides.  The offence alleged against the 

accused is under section 224 IPC. The said section mandates that:- “Whoever intentionally 

offers any resistance or illegal obstruction to the lawful apprehension of himself for any 

offence with which he is charged or of which he has been convicted, or escapes or attempts 

to escape from any custody in which he is lawfully detained for any such offence, shall be 

punished with imprisonment of either description for a term which may extend to two years  

or with fine or with both.” Thus the condition precedent in order to attract liability under 

section 224 IPC is that the offender must be lawfully detained in custody. In the case of Om 

Prakash vs. State of Haryana decided on 06.12.10 in Crl. Rev. No. 796 of 2005, it 

has been held by Hon‟ble Punjab and Haryana High Court that in order to establish the 

offence u/s 224 of IPC, the basic ingredient was that the escapee must have been arrested 

for an offence charged or convicted. It was further held by Hon‟ble High Court that the word 

“for any such offence” in Sec. 224 IPC means that the offence with which a person is 

charged or of which he had been convicted and that offence u/s 224 IPC would be complete 
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when a person has been lawfully arrested of a charge of having committed an offence 

although he may not have been subsequently convicted of such offence.  

11.     In the instant case PW1 Sri. Jyotish Goyari who is the informant of this case, stated 

in course of his deposition inter alia that on the day of occurrence the accused was brought 

to Tezpur Police station in connection with Tezpur PS case no. 228/13 on suspicion of his 

complicity in the offence under the said case and he was kept in lockup for interrogation. It 

is seen that nowhere in course of his evidence PW1 i.e. the informant stated that the 

accused was formally arrested in connection with Tezpur PS case no. 228/13. There is no 

word from this witness to the effect that there was any lawful apprehension of the accused 

in connection with any case at Tezpur Police Station. The prosecution side also could not 

produce any document to substantiate that the accused had been formally arrested in 

connection with Tezpur PS case no. 228/13. At this juncture, an obvious question also arises 

that, in case the accused was arrested in connection with the aforesaid Tezpur PS case then 

why did the prosecution refrain from submitting arrest memo, relevant GD entries etc. to 

prove lawful apprehension of the accused. Police cannot curtail the liberty of any individual 

without following the due procedure of law and therefore escaping from any or every 

custody of police cannot constitute offence u/s 224 Cr. P.C. This is the reason why the 

expressions „lawful apprehension’ as well as ‘lawfully detained’ have been used by the 

Law Makers while drafting Sec. 224 of Indian Penal Code. 

12.    Again PW3 Sri. Binay Kr. Mishra stated in course of his deposition that in the year 

2012 he was working as police constable at Tezpur Police Station. He further stated that on 

the day of occurrence the accused was brought to Tezpur Police Station in connection with 

a case and he was made to sit on a bench inside the police station. In course of his cross 

examination also the PW3 stated that the accused was made to sit on a bench outside 

lockup and after having water, he fled away. Now, the evidence of PWs 1 and 2 seem 

incompatible with each other. As per the version of PW1, the accused was kept in lock up 

and he fled away from there whereas as per PW3 the accused was not kept in lock up at all. 

This only adds fuel to the flame of suspicion against the prosecution case. In view of the 

above the prosecution case cannot be said to have been proved beyond all reasonable 

doubt.     

13.     In view of the discussions above it is hereby concluded that the prosecution has 

failed to prove its case beyond reasonable doubt. As such this court holds that the accused 
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person Md Sahar Ali @ Doctor is not guilty of the offences U/S -120(B)/224 of the Indian 

Penal Code and he be set at liberty forthwith. The bail bond furnished by the accused 

person is hereby extended for six months from today (28.02.2020).  

14.    Seized articles if any be delivered to his lawful owner after proper verification and 

following the process of law. 

15.      Judgement is delivered and pronounced in open court.  

16.   Given under my hand and seal of this court on this   28th day   of February, 2020. 

 

 

Typed and printed by me. 

 

                                                                       Sri. Angshuman Bhattacharjee 
                                                                       Addl. Chief Judicial Magistrate  
                                                                                     Sonitpur, Tezpur 
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APPENDIX 

 

Prosecution has examined two witnesses:- 

PW1, Shri Jyotish Gayari 

PW2 Sri Nripen Hazarika 

PW3 Sri Binoy Kr Mishra 

PW4 Sri Pradip Kumar Sut 

PW5 ASI Atul Saikia 

Defence side has not examined any witness. 

 

Documents  exhibited by the prosecution :-  

Ext. 2- Ejahar 

Ext.4- sketch map 

Ext.5- Charge sheet 

Documents exhibited by the defence -: Nil  

 

 

 

 

      Sri. Angshuman Bhattacharjee 

                                                                 Addl. Chief Judicial Magistrate  

                                                                      Sonitpur, Tezpur 

 

 

 

 

 


